IN THE CIRCUIT COURT OF WASHINGTON COUNTY, ARKANSAS
DIVISION

Kristin Higgins, individually PLAINTIFF

VS. CASE NO. CV 2014-

SONDRA SMITH, in her official capacity as the City Clerk

of Fayetteville, Washington County, Arkansas; LIONELD JORDAN,

in his official capacity as MAYOR OF THE CITY OF FAYETTEVILLE,
WASHINGTON COUNTY, ARKANSAS; ADELLA GRAY,

SARAH MARSH, MARK KINION, MATTHEW PETTY, JUSTIN
TENNANT, MARTIN W. SCHOPPMEYER JR., RHONDA ADAMS,

AND ALAN LONG, in their official capacities as ALDERMEN OF

THE FAYETTEVILLE CITY COUNCIL; THE HON. PETER LORIS,

THE HON. RENEE OELSCHLAEGER and THE HON. MAX DEITCHLER,
in their official capacities as the COMMISSIONERS of the
WASHINGTON COUNTY ELECTION COMMISSION DEFENDANTS

APPEAL FROM CLERK’S CERTIFICATION AND PETITION FOR ISSUANCE OF A
WRIT OF MANDAMUS AND FOR DECLARATORY JUDGMENT AND, IN THE
ALTERNATIVE, FOR ISSUANCE OF A WRIT OF PROHIBITION

Come now Plaintiff, Kristin Higgins, a registered voter residing in the City of
Fayetteville, Washington County, Arkansas, and for her Appeal from Clerk’s Certification
and Petition for Issuance of a Writ of Mandamus and for Declaratory Judgment, and, in
the alternative, for Issuance of a Writ of Prohibition, states as follows:

1. Plaintiff Kristin Higgins is a registered voter residing in Fayetteville,

Washington County, Arkansas.
2. Defendant Sondra Smith is the duly elected the City Clerk of Fayetteville,
Washington County, Arkansas, and is named only in her official capacity.
3. Defendant Lioneld Jordan is the duly elected Mayor of the City of

Fayetteville, Washington County, Arkansas. As the Mayor of the City of



Fayetteville, Defendant Jordan serves as the chairman of the Fayetteville
City Council. Defendant Lioneld Jordan is named only in his official capacity.
Defendants Adella Gray, Sarah Marsh, Mark Kinion, Matthew Petty, Justin
Tennant, Martin W. Schoppmeyer Jr., Rhonda Adams, and Alan Long, are
the duly elected Aldermen, comprising the Fayetteville City Council, and are
named only in their official capacities as Aldermen of the Fayetteville City
Council.

Defendants The Hon. Peter Loris, The Hon. Renee Oelschiaeger, and The
Hon. Max Deitchler, are the duly appointed and serving Commissioners of
the Washington County Election Commission and are named only in their
official capacities.

As City Clerk, Defendant Smith is obligated to accept, ascertain the
sufficiency of, and, where appropriate, certify, each referendum petition
pursuant to Arkansas Constit. Amendment 7, Arkansas Code Annotated §
7-9-105, § 7-9-111, § 14-14-915, § 14-14-917, and Fayetteville City
Ordinance 36.15.

As Aldermen for the Fayetteville City Council, Defendant Jordan and
Aldermen are obligated, pursuant to Arkansas Constitution Amendment 7,
Arkansas Code Annotated § 14-55-301 and § 7-9-117, to refer any
proposed ordinance to the people for adoption or rejection.

As Commissioners of the Washington County Election Commission,
Defendant Election Commissioners are obligated, pursuant to Arkansas

Constit. Amendment 7, Arkansas Code Annotated § 7-9-117, to refer any
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proposed ordinance to the people for adoption or rejection. On October 9,
2014, the Defendant Election Commissioners voted to place on the ballot
at a special election to be held December 9, 2014, a measure to repeal
Ordinance No. 5703.

This Court has subject matter jurisdiction of the matters stated herein.
Challenges to an illegally called special election are properly brought by a
writ of mandamus coupled with declaratory judgment. See Kinchen v.
Wilkins, 367 Ark. 71, 81, 238 S.W.3d 94, 102 (Ark. 2006)(citing State v.
Craighead County Board of Election Commissioners 300 Ark. 405, 779
S.W.2d 169 (1989)).

As a registered voter who resides in the City of Fayetteville, Arkansas,
Plaintiff has standing to bring this action pursuant to Ark. Code Ann. §14-
14-915(f).

Venue lies in Washington County because Plaintiff resides in Washington
County, the cause of action arose in Washington County, and Defendants
are officers of Fayetteville, Washington County, Arkansas. See Ark. Code
Ann. §16-60-103.

On August 20, 2014, the City Council of the City of Fayetteville, Arkansas,
passed Ordinance No. 5703, titled, “AN ORDINANCE TO AMEND THE
FAYETTEVILLE CODE BY ENACTING CHAPTER 119 CIVIL RIGHTS
ADMINISTRATION TO PROTECT THE CIVIL RIGHTS OF
FAYETTEVILLE CITIZENS AND VISITORS AND TO CREATE THE

POSITION OF CIVIL RIGHTS ADMINISTRATOR FOR THE CITY OF
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FAYETTEVILLE.” See Exhibit 1. Ordinance No. 5703 was subsequently
revised on September 5, 2014 (see Exhibit 2), and on September 8, 2014,
to change some of the language in the ordinance. See Exhibit 3.
Fayetteville City Code 36.15 requires that all referendum petitions “must be
filed with the City Clerk within 31 days after the passage of the ordinance to
which it relates.” See Exhibit 4.

Counting the day that Ordinance passed, August 20, 2014, as the first day,
31 days after passage of the Ordinance was September 19, 2014,

On September 20, 2014, 802 Referendum Petitions on Ordinance No. 5703
were submitted to Defendant Smith for review and certification. A purported
copy of the original Ordinance passed on August 20, 2014 was attached to
each of the 802 petitions. See Sample Petition attached hereto as Exhibit
5. The revised versions of the Ordinance, dated September 5 and
September 8, 2014, respectively, were not attached to the Petitions or noted
on the Referendum Petition. See September 5, 2014 and September 8,
2014 revised versions of Ordinance 5703 attached hereto as Exhibits 2
and 3.

The Referendum Petition provided in pertinent part,

“We, the undersigned registered voters of the City of Fayetteville,
Arkansas respectfully order by this, our petition, that Ordinance No.

5703, passed by the city council of the City of Fayetteville, Arkansas,

on the 20" day of August, 2014, entited AN ORDINANCE TO
AMEND THE FAYETTEVILLE CODE BY ENACTING CHAPTER

119 CIVIL RIGHTS ADMINISTRATION TO PROTECT THE CIVIL
RIGHTS OF FAYETTEVILLE CITIZENS AND VISITORS AND TO

CREATE THE POSITION OF CIVIL RIGHTS ADMINISTRATOR
FOR THE CITY OF FAYETTEVILLE, be referred to the people of
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LINITINE T T, URUJINANUE NU. 5703

R 119 OF THE FAYETTEVILLE,

2ach of the Petitions provided,

g first duly sworn, state that the
' sheet, in my presence, and each of
dge and belief, has stated his or her
own of residence, and date of sighing
“is a registered voter of the City of
the circulation of this signature sheet
3, including its exhibit, was attached.

Indicate one:  Paid

__ Volunteer/ Unpaid

walivdsser
Subscribed and sworn to before me this ____day of , 2014,
Notary”

See Exhibit 5.

On September 26, 2014, Defendant Smith certified to Defendant Jordan
and the Defendant Aldermen, that the Referendum Petition is sufficient
pursuant to the requirements of Amendment 7 and Arkansas law. See
September 26, 2014 Certification attached hereto as Exhibit 6; see also,

September 30, 2014 Memo attached hereto as Exhibit 7. According to


































































